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that has received far too little
attention — how their provi-
sions will be implemented and
enforced.

The essential frameworks of
the House and Senate bills are
quite similar: both include health
insurance and underwriting re-
forms, insurance exchanges, sub-
sidies to make insurance afford-
able, individual mandates, and
penalties for large employers who
fail to insure their employees. Yet
their approaches to oversight and
enforcement, and in particular to
the respective roles of the feder-
al and state governments, differ
substantially. As we look back a
decade from now, whether we see
the vast majority of Americans
benefiting from ready access to

uniformly fair and affordable
health insurance or a national
patchwork, with some states en-
suring access to affordable health
insurance for most residents while
other states leave many uncovered,
will depend largely on whether the
final legislation is closer to the
House or the Senate approach.
In sum, the House bill cre-
ates a new federal program im-
plemented and enforced consis-
tently throughout the country by
a new federal agency, the Health
Choices Administration (HCA), in
cooperation with the states. The
Senate bill takes a bifurcated ap-
proach. Primarily, it depends on
the states to adopt the federal
insurance reforms as their own
law, establish their own exchang-
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es, and under federal supervision
but without ongoing federal fi-
nancial support, implement and
enforce the law themselves. But
alternatively, the Senate lets the
states opt out of national reform
altogether, creating their own re-
form programs.

The House’s HCA would have
primary responsibility for admin-
istering the regulatory and sub-
sidy programs established under
the bill. The House bill would es-
tablish a national insurance ex-
change, which would be respon-
sible for negotiating and enforcing
agreements with insurers. It would
also create a national public in-
surance plan.

Recognizing the important on-
going regulatory role of the states,
however, the House bill would not
supersede state laws that do not
conflict with it. The states would
be primarily responsible for in-
surer licensure and solvency and
would continue to enforce their
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own laws as to marketing, claims
practices, consumer protection,
and most other functions that
they now regulate, except insofar
as state laws came in conflict
with new federal requirements.
The federal government would
conduct audits of health plans in
cooperation with the states, and
state attorneys general could en-
force the federal law. State-law
remedies against health insurers
would be preserved. States would
have input into the secretary of
health and human services’ defi-
nition of the essential benefits
package and could decide wheth-
er to enter into interstate insur-
ance compacts.

The House bill would even
permit a state to operate its own
insurance exchange, but only if
the HCA determined that it met
specific requirements. If a state
opted out of the national ex-
change, the HCA could retain en-
forcement authority and could
terminate the state exchange if it
ceased to meet federal require-
ments. A state that opted out
would have to provide matching
funding to establish its own ex-
change; otherwise, the federal
government would pay the full
cost of operating the national ex-
change in the state.

The basic model under the
Senate bill, by contrast, would
establish a hierarchy between the
federal and state governments.
The primary responsibility of
the federal government would
be to draft regulations and then
to monitor state compliance. The
states would have to enforce the
federal law as well as their own
laws. Only if the federal govern-
ment determined that a state
would fail to implement the in-
surance reforms by 2014, or at the
state’s request, could the federal
government implement the re-
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forms directly or set up a federal
exchange in that state. Under the
Senate approach, some states
might choose to allow federal im-
plementation of the law, but the
expectation would be that the
states would enforce the law
themselves. If a state turned over
implementation to the federal
government, that implementation
would be further delayed.

The Senate bill also incorpo-
rates an alternative model. It gives
the states opportunities to opt
out of the national reform pro-
gram. A state would be allowed
to create its own basic plan for
residents with incomes from 133
to 200% of the federal poverty
level, if it were willing to cover
eligible persons for only 85% of
the amount that the federal gov-
ernment would otherwise have
paid for coverage (in the form of
tax credits for premiums and
cost-sharing-reduction payments,
or “affordability credits”). Fur-
thermore, after 2017, with federal
permission, states could opt out
of most of the remaining require-
ments of the legislation (includ-
ing the individual and employer
mandates and the provisions re-
garding affordability credits) to
pursue their own reform pro-
grams. If this option were wide-
ly followed, of course, it would
destroy the national scope of the
reform program.

Perhaps most important to the
states, these enforcement and ex-
change responsibilities are an un-
funded mandate. The Senate leg-
islation would provide the states
with start-up funding for the ex-
changes, consumer assistance, and
premium review, but once the leg-
islation was implemented, states
would be on their own. Moreover,
the federal government would ad-
minister the affordability credits,
which would not pass through
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the states (except in states with
waivers). The states would not, in
any event, have access to this
money for carrying out their re-
sponsibilities.

The Senate bill is no doubt in-
tended to show deference to the
states, but the House bill is in fact
more in line with the traditional
relationship of cosovereignty be-
tween the federal and state gov-
ernments. The House bill recog-
nizes the states as partners, not
as either underlings or wholly in-
dependent sovereigns. In my view,
the House approach would result
in effective, uniform, national im-
plementation of the reform legis-
lation, whereas the Senate bill is
likely to get mired in state politi-
cal battles. Each state would have
to enact the federal laws as its
own — and thus would begin 50
state reenactments of the battle
we have witnessed all year in Con-
gress.

We have tried state implemen-
tation of federal health care re-
forms before, and the results have
often been discouraging. The Sen-
ate approach is precisely that tak-
en by the Health Insurance Por-
tability and Accountability Act
(HIPAA) insurance reforms of the
1990s, and though HIPAA’s re-
forms to group insurance were
successfully implemented, imple-
mentation of the individual insur-
ance reforms was faltering and
incomplete.® Although Medicaid,
another joint federal-state effort,
has proved successful in extend-
ing coverage to poor Americans,
it has also resulted in a continual
tug-of-war between the federal
government and the states over
funding and control.2

Moreover, there is every reason
to believe that state implementa-
tion of federal reforms would be
even more difficult this time
around. Arizona has already placed

Downloaded from www.nejm.org at HARTFORD HEALTHCARE on January 4, 2010 .
Copyright © 2009 Massachusetts Medical Society. All rights reserved.



PERSPECTIVE

on its ballot for next year a con-
stitutional amendment opposing
implementation of health care
reform on its soil, and 11 other
states are considering following
suit.? Finally, most states are in
desperate financial straits and
in no position to take on major
new obligations for implementa-
tion and enforcement.

In the end, it is not just the
reforms we adopt but how we
choose to implement them that
will matter. The Senate bill un-
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doubtedly reflects the Senate’s
reading of the political landscape,
but I believe that the House bill
is much more likely to result in
more effective and consistent im-
plementation of national health
care reform.
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